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Issued by: Deputy Commissioner, Central Excise, Din: Kadi, A’bad-IlI.
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Name & Address of the Appellant & Respondent
M/s. Rathadeep Metal & Tubes Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export tg e‘pal*or Bhutan without payment of
duty. \
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(d)"  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944 under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) &= SR Y@ ADTH, 1944 B 4RT 35— 90d1 /35—3 & Ifaia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench-of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in qua UR te in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 apd" val _IKB’ N panied against
(one which at least should be accompanied by a fee of Rs. 1//6007* sﬁro @/‘ d Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lag 5~I{ac %La ghgfbove 50 Lac
respectively in the form of crossed bank draft in favour of’sst. Rgil%?r oga‘f ranch of any
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nominate public sector bank of the place wheré the bench of apy nominate public sector bank of
the place where the bench of the Tribunal is‘situated =« g
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under

section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax -
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014, '
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(6)(i) In view of above, an appeal against this order shall lie before _the Tribunal on
payment of 10% of the duty demanded where duty or duty andpe@@%%‘ dispute, or
penalty, where penalty alone is in dispute.” fR o5 Qe(, N
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ORDER-IN-APPEAL

M/s Ratnadeep Metal & Tubes Lid, Kadi, Gujarat (hereinafter referred to as “the
ai)pellant”) has filed the present appeal against Order-in-Original No.180/Ref/2015-16
dated 17.11.2015 (impugned order) passed by fhé Deput} Commissioner of Ceniral
Excise, Kadi Division, Ahmedabad-HI(adjﬁdicating authority). -

2. Briefly stated, the appeliant had filed a refund claim of Rs.1,33,361/- belore the
adjudicating authority 011"]3.05.-2015. The facts for filing the said refund claim is that
based on'an objection raised by the Audit party, the appellant had reversed 'Cem'zit.credit
of Rs.1,10,186/- availed on the services provided by CHA for exp(;rt of goods, on the

grounds that it did not fall under the definition of input service as it was availed beyond

factory gate. They also 'paid the said amount along with interest amounting to Rs.23,175/-
As it was observed by the appellant that the input credit availed by them was in order,
they filed a refund of the amount so paid. The adjudicating authority denied the claim
vide the impugned order on the ground that the appellant had paid the amount without
any protest during the course of audit and accordingly the audit objection was closed; that
the Board, vide circular N0.999/6/2015-CX dated 28.02.2015 has clarified that in case of
clearance of goods for export by manufacturer exporter, the place of removal is port of
export; that in the instant case the appellant had filed the refind claim in respect of

Cenvat credit taken prior to Board’s circular dated 28.02.2015. 1

3.  Feeling aggrieved, the appellant has filed the instant appeal on the grounds that the
definition of iﬁput service under Rule 2(1) of Cenvat Credit Rules, 2004 roughly covered
all services used by a manufacturer, directly or indirectly in or in relation to manufacture
~ and clearance of final products upto the place of 1emoval that tlﬁe eligibility of Cenvat
credit on CHA service is settled by Board’s circular No. 988/ 12/2014-CX dated
28.10.2014 and 999/6/2015-CX dated 28.02.2015; that the issue ‘has been settled by
various decisions of High Court and Tribunals- in the case of M/s Dynamic Industries Lid
reported at 2014 (307) ELT 15 (Guj); in the case of M/s Adani Pharmachem Ptd reported
at 2008 (232) ELT 804-Tri.

t
4. Personal hearing in the matter was held on 08.08.2016. Shri Anil Gidwani,

Consultant appeared before me and reiterated the submissions advanced in the grounds of

appeal.

5. I have considered the facts of the case, submission made by the appellant in the
appeal and during the course of personal hearing:” The short point to be decided in the
matter is whether input service credit on CHA service, availed by the appellant is
correct or otherwise and that the amount of credit reversed by them during audit is

required to be refunded or not.
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9. I observe that vide circular No. 999/6/2015-CX dated 28.2.2015, the Board has
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clarified that ‘place of removal” ii¥case’of a manufacturer-exporter would be the
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Port/ICD/CFS. The relevant extracts are reproduced below: -

“6. In the case of clearance of goods for export. by manufacturer exporter, shipping bill is
filed by the exporter and goods are handed over to the shipping line. After Let Export Order
is issued, it is the responsibility of the shipping line to ship the goods to the foreign, huyer
with the exporter having no control over the goods. In such a situation, transfer of property
can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICD/CFS. Needless (o say,
eligibility to CENVAT Credit shall be determined accordingly.”

10. In the present case the apiaellant has availed the service of CI-L‘Z\ and taken Cenvat
credit of service tax amounting to Rs. 1,10,186/- paid on such CHA service for export of
goods; the said amount was reversed by them as per the objection raised during the
course of audit. The 1'efﬁnd claim was filed since the appellant felt that the CENVAT
Credit was'conject'ly availed. The adjudicating authority, however, rejected the credit
mainly on the gfounds that the period involved fCll availing the credit in dispute by the

appellant was prior to the above cited Board circular.

11. In the instant case, the facts that are not disputed are:

~ [a] that the CHA service availed by the appellant was in relation to export of goods; and

[b] the Board vide circular, supra has clarified that in the case of exports the place of .

removal would be Port.

12. The péi"iod ‘under considération is 2012-13 and 2013-14. Normally, Board’s

circulars are effective with prospective effect. It is , however, observed-that the Board’s .
circular dated 28.02.2015 is only amplifying the clarification issued vide circular dated .
23.08.2007 and 20.10.2014, on when the sale duéllt té be construed as to have taken
place. Further, it is observed that the facts mentioned in para 6 of the Board’s circular are
not disputed, and they were valid during the period under vconsideration, i.e. that transfer

of property took place at the port/ICD/CFS where the shipping bills were filed by a .

 manufacturer exporter.

13. 1 find that the appellant has citgéd the decision of Hon’ble High '‘Coutt of (j-ujarat in

’aﬁ»/’ ihe case of Commissioner V/s Dynamic Industries [2014(307) ELT 15(Guj)], wherein,

the input for a period from 2006-07 and 2007-08 was allowed on the grounds that input
services were utilized for purpose of export of final products and exporter could not do
business without them; that service tax paid on these services availed till goods reached-
port was available. Further, even the Hon’ble Tribunal has allowed the credit of service

paid on CHA service for export of goods in numerous judgments.
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6. " At the outset, T observe that the appellant had availed input service credit
amounting to Rs.1,10,186/-on service provided by CHA for export of goods for the years
2012 -13 and 2013-14 and as per objection raised during audit, they reversed the said

amount with interest amounting to Rs. 23,175/-.

7. Under Rule 2 (1) "Input service" means any service: -

() used by a provider of taxable service for providing an outpit service, or
(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products unto the place of removal;

and includes services used in relation to setting up, modernization, renovation or repair of a
factory, premises of provider of output service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto the place of rémoval, procurement
of inputs, accounting, auditing, financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security, inward transportation of
inputs or capital goods and outward transportation unto the place of removal. (emphasis
supplied)

but excludes, -

(A)....

(B) service provided by way of renting of a motor vehicle, .in so_far as they relate to a motor vehicie
which is not a capital goods; or -

(BA) service of general insurance business, servicing, repair and maintenance, in so far as they
relate 10 motor vehicle which is not a capital goods, ...

The definition of ‘place of removal’ was inserted in Rule 2 of the CENVAT Credit
Rules, 2004 vide notification No. 21/2014-CE (NT) dated 11.7.2014,. The relevant

excerpts are as follows:

|
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (g), the following clause shall be inserted, namely -

‘(qa) “place of removal” means-

() a factory or any other place or premises of production or manufacture of the excisable
goods;

(i) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;

(iii)  a depot, premises of a consignment agent or eny other place or premises from where
the excisable goods are to be sold after their clearance from the factory, firom where such
goods are removed; '

8.  The definition of 'input service' fixes the meaning of expression that the services
used by the manufacturer, are required to have a nexus with the manufacture of
the final product and clearance of the final product upto the place of removal; that the
services which are enumerated in the inclusive clause of the d:eﬁnition of 'input
service' are also required to have been used upto the "place .of removal".
erefore, only activities relating to business, which were taxable services and used in
relation to the manufacture of final product and clearance of the final product, up to
the place of removal would be eligible as 'input services'. After the final products are
cleared from the place of removal, there would be no scope for subsequent use of service
to be treated as input service. Services beyond the stage of manufacturing and
clearance of the goods cannot be considered as input services. Thus, for the purpose of
ascertaining the admissibility of CENVAT credit on services, the nalf‘ﬁyg_'ce
W

availed should be in consonance with the above parameters.,
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14. 1rely upon following judgments:

()

The Hon'ble CESTAT, West Zonal Bench, Ahmedabad in case of C.C.E, Rajkot V/s Adani
Pharmachem Pvt. Ltd- reported at-2008 (232) E.L.T. 804 (Tri. Ahmd.) has held that --

......... There is no dispute that the CHA services are required (o facilitate clearance of final
products from the place of removal i.e. the load port. Coming to the conflict between the two
decisions Tribunal cited, it is noticed that the decision in the case of M/s. Excel Crop Care Ltd.
was rendered on 30-4-2007 whereas the circular was issued by the CBEC on 23-8-2007 and

'F No.V2(73)70/Ahd-111/15-16

therefore the ld. Member did not have the benefit of the Board’s circular at that time.
. and in view of the discussions above, the appedals filed by the Department
are without merit and accordingly are rejected. '

(i) The Hon’ble CESTAT, Ahmedabad has followed the above judgment in the case of M/s Stovec
Industries Ltd V/s CCE Ahmedabad reported at 2014(33)STR 155 (Tri). It has held that:-

“the dispute, as to whether the appellant is entitled to avail Modvat credit in respect of Service

Tax paid on CHA services availed at the port ar

ea, for export of their goods. The Tribunal in

the case of CCE, Ahmedabad v. Fine Care Biosystems - 2010 (17) S.T.R. 168 (Tri.-Ahmd.), as
also in the case of CCE, Rajkot v. Adani Pharmachem P. Limited - 2008 (232) EL.T. 804 (Tri.-
Ahmd,) = 2008 (12) S.T.R. 593 (Tribunal) has held such services to be eligible input services

for the purpose of Modvat credit.”

It is also to be noted that where there is a decision of a Court/Tribunal, judicial discipline

entails that such orders be followed, provided facts are similar. As is evident, the facts are

similar to the aforementioned cases. The Apex Court in the case of Kamlakshi Finance
Corporation Ltd [1991(55)ELT 433(SC)] held that “the principles of judicial discipline require

that the orders of the higher appellate authorities should be Jollowed unreservedly by the subordinate

authorities. The mere fact that the order of the appellate authority Iis not “acceptable” to the

department - in itself an objectionable phrase - and is the subject—maiter of an appeal can furnish no

ground for not following it unless its operation has beeri Suspended by a competent Court. If this

healthy rule is not followed, the result will only be undue harassment to assessees and chaos in

administration of tax laws.”

15. In view of above decisions of the Hon’ble High Court of Gujarat and the Hon’ble .

Tribunal, the admissibility of credit on CHA services is no more res infegra even for the

period prior to Board’s circular. Hence, in instant case, the appeilant is eligible for

CENVAT credit availed on the services of CHA for export of goods. Therefore, the

‘appeal filed by the appellant is allowed with consequential relief.

Date: 21/09/2016

Attested

(Mo ananV%‘z‘l’S‘ S

Superintendent (Appeals-I)
Central Excise, Ahmedabad

R.P.AD

To '

M/s Ratnadeep Metal & Tubes Ltd.,
Survey No.1015/2,
Ahmedabad-Mehsana Highway,
Rajpur, Kadi, Gujarat.

(Abai Kumar Srivastav)

Commissioner (Appeals-1) -

Central Excise, Al}llledabad.
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Copy to:-
The Chief Commissioner, Central Excise Zone, Ahmedabad.

1.
2. The Commissioner, Central Excise, Ahmedabad-IIT
3 The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad 111

4,
< Guard file.

6. P

1e Dy. / Asstt. Commissioner, Central Excise, Kadi Division, Ahmedabad-II1
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